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 In People v. Mello (2002) 97 Cal.App.4th 511 (Mello) we 

reversed a criminal conviction because Placer County Superior 

Court Judge Joseph O’Flaherty instructed prospective jurors to 

lie about racial prejudice and make up reasons to avoid jury 

service.  This structural error rendered the trial fundamentally 

unfair, requiring reversal without a showing of prejudice. 

 In Mello we assumed this “astonishing” error was a “well-

intentioned but misguided” incident.  (Mello, supra, 97 

Cal.App.4th at pp. 516, 518.)  It now appears Judge O’Flaherty 

has a practice of instructing jurors to hide invidious bias.   

 In this case involving an Iranian charged with fraud 

offenses, tried before we issued Mello, a jury convicted 

defendant of two counts of grand theft by false pretenses 

(counts I and III, Pen. Code, §§ 487, subd. (a); 532, subd. (a)) 

and one count of selling securities by means of false statements 

(count II, Corp. Code, §§ 25401, 25540).  On our own motion we 

augmented the record to include a transcript of the jury voir 

dire and ordered supplemental briefing on the effect of Mello.  

 We conclude Mello error is reversible regardless of the 

lack of objection in the trial court.  Defense counsel’s failure 

to object to a Mello instruction is excused for three reasons: 

(1) an objection would have been futile; (2) the People are at 

least equally at fault in allowing the error; and (3) we retain 

discretion to excuse the lack of an objection and elect to 

exercise that discretion in defendant’s favor because of the 

shocking nature of the error which rendered the trial unfair. 
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 Because defendant challenges the sufficiency of the 

evidence on some counts, and success on these claims would bar a 

retrial (Burks v. United States (1978) 437 U.S. 1 [57 L.Ed.2d 

1]; People v. Trevino (1985) 39 Cal.3d 667, 694-699), we address 

those claims.  We address other claims briefly for the guidance 

of the parties on remand.  We will direct the clerk to forward a 

copy of this opinion to the California Commission on Judicial 

Performance, and direct that the retrial be before another 

judge. 

I.  Mello error. 

A.  Mello. 

 In Mello, we explained that the Judicial Council had issued 

guidelines for trial judges to use to inquire into racial bias 

during jury voir dire, and that in 1997 the California Supreme 

Court issued a decision instructing trial judges to follow those 

guidelines.  (Mello, supra, 97 Cal.App.4th at p. 516, discussing 

People v. Holt (1997) 15 Cal.4th 619, 661 [because adequacy of 

voir dire is not easily subject to appellate review, trial 

judges “should closely follow” the Judicial Council’s 

guidelines] (Holt).) 

 “Unfortunately, Judge O’Flaherty did not heed the high 

court’s admonition” and over objection “he instructed 

prospective jurors that, if they harbored racial bias against 

defendant, they should lie about it under oath and make up other 

reasons to be excused.  Simply stated, this is astonishing.”  

(Mello, supra, 97 Cal.App.4th at p. 516.)  This “undermined 

defendant’s ability to secure a fair and impartial jury and 
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adversely affected the fundamental truth-finding function of the 

jury.”  (Id. at p. 513.)  This structural error required 

reversal without a showing of prejudice.  (Id. at p. 519.) 

 “[T]he instructions irremediably tainted the trial by 

making it impossible for the parties to know whether a fair and 

impartial jury had been seated.”  (Mello, supra, 97 Cal.App.4th 

at p. 517, italics added.)  Moreover, “the erroneous 

instructions advised prospective jurors to both conceal and 

falsify relevant information.  This procedure could deprive the 

parties of information necessary to make informed tactical 

decisions.”  (Id. at p. 518.)  Further, “the instructions to lie 

during voir dire infected the entire trial process with the 

unacceptable notion that lying under oath may be appropriate.”  

(Ibid.)  “Moreover, the instructions to lie during voir dire 

could have adversely affected the jurors’ subsequent evaluation 

of the witnesses’ sworn testimony.  After all, Judge O’Flaherty 

advised the jurors that discomfort with telling the truth 

justifies concealing it, even under oath, in at least one 

circumstance.  In effect, the judge set the wrong tone for the 

jurors’ compliance with all of their important obligations.  [¶]   

By depriving defendant of the ability to ensure that [defendant] 

would have a fair and impartial jury, Judge O’Flaherty also 

deprived [defendant] of due process of law. ”  (Id. at p. 519.) 

 We concluded:  “We cannot assess whether the erroneous 

instructions to lie under oath during voir dire were harmless 

‘in the context of the evidence presented,’ as the People urge. 

In addition to the general difficulty of assessing an 
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irregularity in the selection of a jury, the error in this case, 

by its very nature, tended to distort the record.  In short, we 

cannot confidently review the answers that prospective jurors 

gave during voir dire because they were told to lie.  [¶]  

Accordingly, we conclude that the instructions to lie about 

racial bias resulted in voir dire so inadequate as to render the 

trial fundamentally unfair.  [Citation.]  This error — which 

inevitably skewed the integrity of the entire voir dire process 

and adversely affected the manner in which the jurors would 

evaluate the evidence — is a ‘defect affecting the framework 

within which the trial proceeds’ that is not subject to harmless 

error analysis.  [Citations.]  [¶]  Therefore, defendant is 

entitled to a new trial.”  (Mello, supra, 97 Cal.App.4th at p. 

519.) 

B.  The error in this case. 

 Judge O’Flaherty did not use the word “lie” in this case, 

as he did in Mello, but he invited the jury to lie using other 

language, in the italicized portion of this passage:   
 

“Now, you probably all know that race and nationality 
have no place in this courtroom.  The very integrity 
of the system that has developed in the last several 
generations depends on that we keep this social 
problem at least out of the courtroom. 
 
“Now, obviously being labeled a bigot or a racist, 
this sort of thing, is insulting to most people.  And 
so it’s entirely possible that if you harbor these 
types of feelings that you may not want to raise your 
hand and basically put a sign on yourself saying:  I 
am a racist, etcetera. 
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“I don’t want somebody who harbors those types of 
feelings sitting on this jury, for obvious reasons.  
 
“So I would ask that you do whatever you have to do to 
get off the jury.  And it’s much more important, in my 
opinion, that you get off the jury, even if, you know, 
you have to answer my questions in such a way that you 
get off in some other way, then do it.  [¶]  Does 
everybody understand that?”  (Italics added.)   

 We think the venire indeed understood that Judge O’Flaherty 

was inviting prospective jurors to do “whatever” was necessary 

to get off the jury “even if . . . you have to answer my 

questions in such a way” as to get off other than by admitting 

to harboring racist feelings, i.e., to lie.  The Attorney 

General does not contest the fact that Judge O’Flaherty 

committed Mello error in this case. 

 After giving the above instruction, Judge O’Flaherty asked 

if anybody was prejudiced, and later the defense attorney asked 

whether anybody had feelings about Iranians or Persians.  No 

juror said that he or she was prejudiced. 

 Later one prospective juror admitted being “a little bit” 

prejudiced and he was immediately excused.   

 Another juror, who was seated at trial, “wonder[ed] if 

there is going to be heavy accents.  I have trouble sometimes 

understanding people who have a heavy accent.”  Judge O’Flaherty 

asked defense counsel if defendant had a heavy accent and then 

told the juror he would expect the juror “to immediately raise 

your hand” if he had trouble following the evidence at trial, 

and the juror agreed he could then be fair.  Quite possibly this 

juror tried to comply with the Mello instruction, only to be 
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thwarted.  That we cannot know illustrates why Mello error is 

structural:  It renders all further proceedings unreliable.  

“[T]he instructions irremediably tainted the trial by making it 

impossible for the parties to know whether a fair and impartial 

jury had been seated.”  (Mello, supra, 97 Cal.App.4th at p. 

517.) 

 Defense counsel suggests the error is more acute in this 

case because part of defendant’s business involved carpet sales, 

and some people harbor a “rug peddler” stereotype about Iranians 

and other Middle Easterners.  (See, e.g., Boutros v. Canton 

Regional Transit Authority (6th Cir. 1993) 997 F.2d 198, 201.)   

This may be a matter to explore during voir dire on retrial, but 

it does not affect this appeal.  

C.  The error is not waived.  

 The People rest their case on the waiver doctrine.  We 

conclude that doctrine does not apply to this case. 

 The People cite four California Supreme Court cases holding 

various claims about voir dire questions were waived for lack of 

objection in the trial court.  (People v. Seaton (2001) 26 

Cal.4th 598, 635 [trial court’s discussion of the evidence 

during individualized voir dire in capital case]; People v. 

Staten (2000) 24 Cal.4th 434, 451-452 [additional questions on 

bias]; People v. Sanchez (1995) 12 Cal.4th 1, 61-62 

[thoroughness of trial court’s questions about a newspaper 

article]; People v. Visciotti (1992) 2 Cal.4th 1, 46-48 

[questions arguably allowing prosecutor to “preargue his 

theory”]; see also 6 Witkin & Epstein, Cal. Criminal Law (3d ed. 



 8

2000) Reversible Error, § 37(2), p. 497 [claims about jury 

composition and procedure].)  Perhaps the closest of these cases 

is People v. Staten, supra, 24 Cal.4th 434, where the defense 

helped draft a written questionnaire for jurors which asked 

about racial bias, but then objected for the first time on 

appeal that the trial court failed to ask additional questions 

to uncover hidden prejudices.  The California Supreme Court 

applied the general rule that the failure to object resulted in 

a waiver.  (Id. at pp. 451-452.)   

 We agree that most errors in voir dire must be brought to 

the attention of the trial court or they will be deemed waived 

on appeal.  This follows from the rule that we presume jurors 

can “unring the bell” and follow admonishments and instructions 

designed to cure a trial court error.  (People v. Seiterle 

(1963) 59 Cal.2d 703, 710; People v. Romo (1975) 47 Cal.App.3d 

976, 990; People v. Powell (1960) 186 Cal.App.2d 54, 59.) 

 We disagree the waiver rule applies in this case for three 

reasons: (1) an objection would have been futile; (2) the People 

are at least equally at fault in allowing the error; and (3) we 

retain discretion to excuse the lack of an objection and elect 

to exercise that discretion in defendant’s favor because of the 

shocking nature of the error which rendered the trial unfair. 

 First, there is a general exception to the waiver rule, 

applicable equally to judicial misconduct, where an objection 

would have been futile.  (People v. Hill (1998) 17 Cal.4th 800, 

820; People v. Simon (1927) 80 Cal.App. 675, 679; Witkin & 

Epstein, supra, §§ 38-42, pp. 500-504.)  That exception applies 
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here because any type of objection would have been fruitless.  

In Mello, the defendant tried to remedy Judge O’Flaherty’s error 

in three distinct ways:  (1) she objected and moved for a 

mistrial; (2) she moved to discharge the venire; and (3) she 

moved for a new trial.  (97 Cal.App.4th at pp. 514-515.)  She 

struck out.  Judge O’Flaherty denied all of these motions, 

stating he thought his unique method of voir dire (instructing 

jurors to lie about racial prejudice) was the best way to assure 

an impartial jury.  (Id. at p. 515.)  Given Judge O’Flaherty’s 

repeated refusal to acknowledge error in Mello, we have no 

reason to believe an objection in this case would have been any 

more successful. 

 Second, Judge O’Flaherty’s instruction amounted to an order 

that jurors commit criminal violations of the law by breaking 

their oath.  (Mello, supra, 97 Cal.App.4th at p. 517 & fn. 2.)  

The trial prosecutor was a deputy attorney general, who had a 

duty both as a law enforcement official and as an attorney, to 

object to this egregious and unlawful instruction.  Indeed, the 

California Supreme Court has explained that a prosecutor is held 

to a higher standard of conduct than other attorneys “because of 

the unique function he or she performs in representing the 

interests, and in exercising the sovereign power, of the state.”  

(People v. Hill, supra, 17 Cal.4th at pp. 819-820.)  But in this 

case the prosecutor remained silent.  It ill-behooves the Office 

of the Attorney General to now assert on appeal that we should 

find a waiver where an employee of that office allowed Judge 

O’Flaherty to instruct the jurors to lie.   
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 Third, “[t]he fact that a party, by failing to raise an 

issue below, may forfeit the right to raise the issue on appeal 

does not mean that an appellate court is precluded from 

considering the issue.”  (Witkin & Epstein, supra, § 36, p. 

497.)  Generally, whether or not an appellate court should 

excuse the lack of a trial-court objection “is entrusted to its  

discretion.”  (People v. Williams (1998) 17 Cal.4th 148, 161-

162, fn. 6.)  Further, a statute provides in part that a 

reviewing court “may . . . review any instruction given, refused 

or modified, even though no objection was made thereto in the 

trial court if the substantial rights of the defendant were 

affected thereby.”  (Pen. Code, § 1469, italics added.)  In the 

context of instructions affecting a defendant’s rights, “The 

cases equate ‘substantial rights’ with reversible error[.]”  

(People v. Arredondo (1975) 52 Cal.App.3d 973, 978.)  We have 

previously held that Mello error denies a defendant federal and 

state due process and amounts to structural error, reversible 

per se, because it results in “voir dire so inadequate as to 

render the trial fundamentally unfair.”  (Mello, supra, 97 

Cal.App.4th at p. 519.)  Witkin points out a practical reason 

for excusing objections when the error is so fundamental as to 

deny a defendant federal due process of law:  The judgment, if 

affirmed, might be vacated by a writ of habeas corpus.  (Witkin 

& Epstein, supra, § 20, p. 472.)  In any event, we exercise both 

the general discretion to excuse lack of a trial court waiver, 

and the discretion to do so conferred by Penal Code section 

1469, in defendant’s favor.  In our view the error is so 
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shocking, affecting the structural integrity of the trial, that 

it would be a miscarriage of justice to allow the conviction to 

stand.  The error not only affected the substantial rights of 

this defendant but, if the conviction were upheld, would tend to 

impair the integrity of the judiciary.  The waiver rule is 

designed to prevent a party from gambling that he will win 

despite the error, secure in the knowledge that a reversal is 

foreordained on appeal.  Even if that prescience happened in 

this case (and we doubt it did) given that the prosecutor, too, 

acquiesced in the Mello instruction, and is equally responsible 

for the concededly structural error, we find no just alternative 

but to reverse the judgment. 

 Defendant also contends the lack of objection is irrelevant 

because of Penal Code section 1259, which provides in relevant 

part that an “appellate court may . . . review any instruction 

given, refused or modified, even though no objection was made 

thereto in the lower court, if the substantial rights of the 

defendant were affected thereby.”  (Italics added.)  This 

statute has been used to excuse objections to substantive 

instructions, such as definitions of crimes and defenses and 

instructions about the permissible and impermissible uses of 

evidence.  (E.g. People v. Smithey (1999) 20 Cal.4th 936, 976, 

fn. 7.)  Defendant has failed to identify any case applying this 

statute to procedural jury instructions, specifically, voir dire 

instructions.  In any event, because we find the waiver rule is 

inapplicable for other reasons, we need not address this issue.   
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D.  Other matters. 

 Because of the nature of the error and the notoriety of 

Judge O’Flaherty’s conduct, the interests of justice require 

that defendant be retried before a different judge, to avoid any 

implication of bias.  (Code Civ. Proc., § 170.1, subd. (c).)

 Although in Mello we tempered our opinion by calling Judge 

O’Flaherty’s conduct “well-intentioned but misguided” (Mello, 

supra, 97 Cal.App.4th at p. 518), we did so under the assumption 

that the voir dire in Mello was an isolated example of voir dire 

in his courtroom.  The needless expense to the public caused by 

retrials (at least two) is appalling and it is now difficult to 

conclude that Judge O’Flaherty’s conduct was “well-intentioned” 

when it was not the product of an off-the-cuff decision during 

one trial, but was apparently his practice.  It is not for us to 

determine whether Judge O’Flaherty’s motivation was benign or 

malignant, but his conduct raises serious questions which must 

be answered.  Therefore, we direct the clerk to forward a copy 

of this opinion to the Commission on Judicial Performance, the 

body best suited to determine whether Judge O’Flaherty’s actions 

constitute actionable judicial misconduct.  (Cal. Const., art. 

VI, §§ 8, 18; see Cal. Code Jud. Ethics, canon 3D(1).)   

II.  Other Issues. 

 In his initial briefs defendant contended no substantial 

evidence supported two of the counts, the court misinstructed on 

the meaning of “security,” and trial counsel was incompetent 

because he failed to introduce evidence to bolster defendant’s 

credibility.  We reject all of these points. 
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A.  Facts. 

 Defendant defrauded six people.   

 In a Sutter County case (the facts of which were introduced 

to show a common plan), defendant offered to invest money of  

the Heffleys, which would earn high interest, secured by deeds 

of trust on realty.  The loans were not secured and defendant 

was not a mortgage broker, as he had represented.  They would 

not have invested with defendant had they known he was 

unlicensed or that the loans were unsecured.  By September 1996, 

the Heffleys tried to cancel their loans pursuant to the notes 

(for $14,000, $10,000 and $8,200), but defendant did not pay 

until they sued him. 

 Deloris Powell knew defendant for about 25 years and did 

not consider herself adept at finances.  In January 1996, 

defendant came to her house with a note made out for $13,000 at 

18 percent interest, with a clause allowing her to withdraw the 

money on 90 days’ notice after six months.  He assured her the 

note (to Capital Mortgage Company) would be secured by a deed of 

trust, and she would not otherwise have given him money.   

Defendant made 17 monthly payments and declared bankruptcy.  He 

never produced a deed of trust.     

 In March 1998, Shirley Hackert and her business partners 

leased a Roseville building from defendant.  To get a discount, 

they paid a year’s rent up front (about $12,000).  However, the 

property was deep in foreclosure and a foreclosure sale was 

being postponed from month to month so long as defendant adhered 

a forbearance agreement.  Defendant was obliged to remit rental 
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income to the lenders.  Hackert and her partners learned this 

when they had to pay additional rent to the lenders.  They would 

not have given defendant rent in advance had they known the 

truth.   

 The defense was lack of intent to defraud.  Defendant 

testified his business was destroyed by a flood, which threw his 

financial plans into disarray.  Although the notes to Powell and 

one note to the Heffleys were on the letterhead of a former 

company of his (Capital Mortgage Company), he testified this was 

a mistake and the notes were personal notes.  Defendant paid 

back all the money, with interest and attorney fees. 

 The jury convicted defendant of thefts by false pretense 

(count I, Powell; count III, Hackert partnership), and 

securities fraud (count II, the Powell note).     

 The trial court granted probation.   

B.  Instructions on “Security”. 

 Defendant challenges the instructions on securities fraud 

(count II, the Powell note).  We disagree with his claim of 

prejudice, but a better instruction could be given.   

 We note there was no dispute about the meaning of 

“security” at trial, defendant agreed to the instructions on 

count II, and defendant agreed at sentencing that the note was a 

“security”, only disputing whether an exemption applied. 

 Confusingly, the statutory definition of “security” is 

overly broad.  Corporations Code section 25019 provides in part 

that “‘Security’ means any note; stock; treasury stock . . . .”  

Most federal and state securities regulations, known as “Blue 
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Sky” laws, were enacted after the Wall Street crash of 1929 and 

the ensuing Great Depression, and are worded broadly in order to 

get at all manner of clever schemes.  However, as the California 

Supreme Court explained in People v. Davenport (1939) 13 Cal.2d 

681 (Davenport), such legislation was not intended to intrude on 

ordinary commercial transactions, many of which include notes.  

The substance of a transaction must be considered.  (Id. at pp. 

685-691; see People v. Figueroa (1986) 41 Cal.3d 714, 734-736 

(Figueroa); People v. Park (1978) 87 Cal.App.3d 550, 565.)   

 The jury was given three instructions as follows:   
 

“[1.]  Every person who . . . sells a security in this 
state by means of any oral or written communication 
which includes an untrue statement of a material fact 
. . . is guilty of a felony. 
 
“In order to prove the commission of such a crime, each 
of the following elements must be proven: 
 
 “1.  That a person . . . sold a security . . . ; 
 
 “2.  That the offer for sale was made by means of 
 an oral or written communication; 
 
 “3.  That such . . . communication included an 
 untrue statement of a material fact, . . . and 
 
 “4.  That at the time the communication was  made, 
the seller knew that it included an untrue  statement 
of material fact . . . .  
 
“[2.]  As used in these instructions, ‘security’ means 
any note; stock; bond; debenture; evidence of 
indebtedness; . . .  All of the above are securities 
whether or not evidenced by a written document.   
 
“The burden of proving that the note in this case is a 
security rests upon the prosecution.   
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“[3.]  The securities laws look at the substance of the 
transaction rather than its form to determine whether 
an instrument is a security.  In this case there has 
been evidence presented that defendant gave notes in 
exchange for investors’ money.  [N]otes are securities.  
[¶] . . . [¶]   
 
“[A] note is a security where you find each of the 
following factors:   
 
 “1.  [A] person entrusted money to another;  
 
 “2.  [T]he person who entrusted the money to 
 another did so with the expectation of receiving a 
 profit . . . from a business enterprise; . . . and 
 
 “3.  [T]he . . . success of the . . . enterprise 
 was dependent upon the managerial efforts of 
 persons other than the [lender].”   

 We agree with defendant that part of the instructions 

failed to make it clear that not every note is a security, and 

suggested the opposite, in two places:  (1) “As used in these 

instructions, ‘security’ means any note”; and (2) “[N]otes are 

securities.”  But the instructions then explained that a “note 

is a security where you find each of the following factors” and 

then listed factors defendant does not challenge, and which have 

been upheld by the courts.  (See People v. Smith (1989) 215 

Cal.App.3d 230, 236 (Smith).)  This was adequate.  

 To clarify the definition on retrial, the court should 

instruct that “not every note is a security.”  

C.  Sufficiency of the Evidence of Count II. 

 Defendant urges no substantial evidence supports count II.  

He asserts the evidence shows a private loan with an interest 

provision as reflected by the Powell note, and that such an 
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arrangement does not constitute a “security” as defined by 

Corporations Code section 25019. 

 We agree with defendant that a simple loan between private 

parties is not a security.  (Davenport, supra, 13 Cal.2d at p. 

690; People v. Shock (1984) 152 Cal.App.3d 379, 386.)  However, 

the evidence before the jury showed that this was not a simple 

loan.  It was an investment which was supposed to be secured.  

The profits were to come solely from defendant’s efforts.  In 

these circumstances, the note was a regulable security.  (See 

Shock, id. at pp. 386-390.)   

 The United States Supreme Court, in interpreting parallel 

federal securities laws, has approved “the distinction made by 

the appellate courts between notes issued in an investment 

context (which are securities) from notes issued in a commercial 

or consumer context (which are not).”  (4 Ballantine & Sterling, 

Cal. Corporation Laws (4th ed. 2001) Corporate Securities, § 

444.04, p. 21-26.4, discussing Reves v. Ernst & Young (1990) 494 

PPU.S. 56 [108 L.Ed.2d 47] (Reves).)  Under federal law, a long-

term note (over nine months) is presumed to be a security unless 

it resembles notes which are clearly not securities (e.g., home 

mortgages).  This “family resemblance test” has four factors.  

First, the rationale for the transaction must be considered.  

Where the seller’s purpose is to raise risk capital and the 

buyer is interested in profits the note will likely be a 

security; where the purpose is to facilitate a consumer 

purchase, it is unlikely to be a security.  Second, where the 

offering is to the general public, it is likely a security.  
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Third, if the investors would expect they were making an 

investment, it is likely a security.  Fourth, the note is less 

likely to be security when it is in fact “secured” or where some 

regulatory scheme reduces the risk of loss.  (1 Friedman, Cal. 

Practice Guide: Corporations (The Rutter Group 2002) § 5:39.3-

5:39.5i (Friedman)].)  Consideration of these factors shows this 

note did not resemble a consumer transaction and was designed to 

raise capital in exchange for investment profits. 

 A leading treatise states that long-term notes (over nine 

months) are securities in California where “the investment 

constitutes ‘risk capital,’ repayment of which is substantially 

unsecured and thus dependent upon success of the business, which 

is in turn dependent upon the efforts of others.”  (Friedman, 

supra, § 5:39.8.)  The California Supreme Court approved a 

decision holding “that unsecured, interest-bearing promissory 

notes which were issued for loans solicited to refurbish a hotel 

were ‘securities.’  . . .  The . . . scheme ‘was quite as 

dangerous to investors as the typical blue-sky promotion of 

mining stocks and royalties.’”  (Figueroa, supra, 41 Cal.3d at 

p. 736.)   

 Although Powell had a single note, it was a security under 

these authorities.  Defendant’s practice threatened investors, 

who expected a relatively secure stream of investment profits, 

were passive and could not protect their investment once the 

money changed hands.  (Cf. Figueroa, supra, 41 Cal.3d at pp. 

738-739 [where investor retains “substantial power to affect the 

success of the enterprise, he has not ‘risked capital’” and 
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securities law “should not govern”].)  The fact the note was not 

offered to the public is not dispositive.  (Smith, supra, 215 

Cal.App.3d at pp. 237-238.)  

D.  Sufficiency of the Evidence of Count I. 

 Defendant contends no substantial evidence supports count 

I, grand theft by false pretenses from Powell.  Defendant 

observes the instructions required the jury to find the victim 

parted with money “intending to transfer ownership thereof.”   

He urges that a fraudulent loan constitutes theft by trick or 

device, not theft by false pretenses, because where money is 

acquired by trick, title does not pass.  (See People v. Lafka 

(1959) 174 Cal.App.2d 312, 315-316.)  Moreover, defendant 

asserts it is not possible to affirm the conviction based on 

evidence of one type of theft, where the instructions specified 

a different type.  (See People v. Curtin (1994) 22 Cal.App.4th 

528, 531-532.)  

 The predicate claim that title did not pass is incorrect.  

Powell intended that title should pass so defendant could invest 

her money, and she got a note in exchange for her check.  

Although defendant claimed he paid her interest until financial 

embarrassment precluded him from doing so, he failed to secure 

the note with a deed of trust as he promised.  That is theft by 

false pretenses.  (See People v. Ashley (1954) 42 Cal.2d 246, 

258.)   

 In People v. Counts (1995) 31 Cal.App.4th 785, Counts 

contended a grand theft conviction should be reversed because 

the victim retained a security interest in the goods, and 
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therefore he did not obtain “full and complete title” of them.  

(Id. at p. 788.)  The court rejected this claim:  “[O]ne who 

obtains property or money by false pretenses is guilty of that 

crime, even though the victim of the fraud retains a security 

interest which might potentially allow recovery of the lost 

money or property.”  (Id. at p. 789.)  Thus, although Powell may 

have had some recourse under her note, which is doubtful, that 

does not undermine the theory of theft by false pretenses. 

E.  Ineffective Assistance of Counsel. 

 Defendant’s claim of incompetent counsel is moot.  However, 

we explain why we would not have reversed on this ground.  

 Defendant contends trial counsel failed to introduce a 

document which would have bolstered defendant’s credibility.   

Defendant filed for bankruptcy protection in California and then 

in Florida.  The wrong Social Security Number (SSN) was used on 

the court documents.  Defendant testified this was a 

typographical mistake which was later corrected.  In closing 

argument, the People suggested defendant lied about the SSN, 

implying he used the wrong number to preserve his credit 

history.  When defendant’s counsel replied that he had not 

thought the point important and that he had a document to prove 

defendant’s claim of mistake, the People objected that the 

comment was based on facts outside the record.  When the trial 

court began to sustain the objection, trial counsel said he did 

not want to reopen on this point.  

 Defendant’s credibility was thoroughly discredited and 

whether he lied about the SSN was unimportant in comparison to 
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the evidence he lied to the Heffleys, Powell, Hackert and 

Hackert’s partners.  The SSN issue was not central to the case.  

(Cf. Hart v. Gomez (9th Cir. 1999) 174 F.3d 1067, 1069-1071.)  

Defendant has not shown a reasonable probability that the 

alleged mistake would have made a difference.  (People v. 

Ledesma (1987) 43 Cal.3d 171, 217-218.)   

 Defendant’s second request for judicial notice of a 

bankruptcy document is denied.     

DISPOSITION 

 The judgment (order granting probation) is reversed and the 

cause is remanded with directions to the trial court to reassign 

this case to a new judge.  (Code Civ. Proc., § 170.1, subd. 

(c).)  The clerk is directed to forward a copy of this opinion 

to the Commission on Judicial Performance for whatever action 

that body deems to be appropriate in the circumstances.   

 

            MORRISON           , J. 

I concur: 

 

_____NICHOLSON_____________, J.
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Concurring and Dissenting opinion of Sims, J.    

 

 I concur in part II of the majority opinion, where the 

majority concludes that various of defendant’s contentions of 

prejudicial error are not meritorious.   

 I also concur in the majority’s conclusion that voir dire 

was improper and in the majority’s decision to report Judge 

O’Flaherty’s conduct to the Commission on Judicial Performance.   

 However, I respectfully dissent from the reversal of the 

judgment.  In my view, defendant has forfeited his right to 

complain of Judge O’Flaherty’s improper voir dire because trial 

counsel failed to object in the trial court.   

 Our Supreme Court has uniformly held that, in order to 

preserve a problem with voir dire on appeal, a defendant must 

have objected to the improper voir dire in the trial court.  

(People v. Seaton (2001) 26 Cal.4th 598, 635; People v. Staten 

(2000) 24 Cal.4th 434, 451-452; People v. Sanchez (1995) 12 

Cal.4th 1, 61-62; People v. Visciotti (1992) 2 Cal.4th 1, 47-48; 

see generally People v. Saunders (1993) 5 Cal.4th 580, 589-590.)  

Our Supreme Court has never deviated from this rule, and we 

should not do so. 

 In People v. Mello (2002) 97 Cal.App.4th 511, where we 

reversed a judgment because of Judge O’Flaherty’s “astonishing” 

conduct of voir dire, trial counsel had promptly moved for a 

mistrial and had also moved to discharge the jury panel that had 

heard Judge O’Flaherty tell them to lie to get off the jury.  

(Id. at p. 514.)   
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 The reasons for requiring an objection in the trial court 

have been described as follows:  “‘An appellate court will 

ordinarily not consider procedural defects or erroneous rulings, 

in connection with relief sought or defenses asserted, where an 

objection could have been but was not presented to the lower 

court by some appropriate method . . . . The circumstances may 

involve such intentional acts or acquiescence as to be 

appropriately classified under the headings of estoppel or 

waiver . . . . Often, however, the explanation is simply that it 

is unfair to the trial judge and to the adverse party to take 

advantage of an error on appeal when it could easily have been 

corrected at the trial.’  [Citation.]”  (Doers v. Golden Gate 

Bridge Etc. Dist. (1979) 23 Cal.3d 180, 184-185, fn. 1, italics 

omitted; quoted in People v. Saunders, supra, 5 Cal.4th 580, 

590.)   

 Moreover, “‘[i]t would seem . . . intolerable to permit a 

party to play fast and loose with the administration of justice 

by deliberately standing by without making an objection of which 

he is aware and thereby permitting the proceedings to go to a 

conclusion which he may acquiesce in, if favorable, and which he 

may avoid, if not.’  [Citation.]”  (Porter v. Golden Eagle Ins. 

Co. (1996) 43 Cal.App.4th 1282, 1291.)   

 In this case, defendant does not claim that trial counsel 

was ineffective for failing to object.  In any event, trial 

counsel may well have chosen not to object because he thought 

Judge O’Flaherty’s technique would effectively purge the jury of 
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ethnically prejudiced jurors or because he liked the jurors then 

in the box.   

 The majority refuse to apply the waiver rule for three 

reasons, none of which I agree with.   

 First, the majority say an objection would have been 

futile.  However, I do not agree that an objection would have 

been futile because Judge O’Flaherty, in fact, overruled the 

objections to his jury voir dire technique in People v. Mello, 

supra, 97 Cal.App.4th 511.  I would not assume that, faced with 

repeated objections to his conduct, Judge O’Flaherty would have 

persisted in continuing it.   

 Second, the majority excuse the need for an objection 

because the prosecutor, a Deputy Attorney General, did not 

object.  But this trial was not some tennis match between 

defense counsel and the prosecutor.  Rather, it was a truth-

finding process in which the trial court itself (and the 

taxpayers) had a strong interest in seeing to it that this trial 

would not have to be done twice.  (See, e.g., People v. 

Saunders, supra, 5 Cal.4th 580, 590 [failure to object “is 

unfair to the trial judge . . . .”  (Italics added.)].)  The 

People’s lack of objection should not excuse the defendant’s 

failure to alert the trial court to the error.   

 Third, the majority rightly state that this court has 

discretion to consider the claim even in the absence of an 

objection.  They are correct on the law, but I would not 

exercise that discretion here, where the result is consummate 

sandbagging.   
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 The defendant argues that Judge O’Flaherty’s admonition to 

the jury is reviewable without an objection because Penal Code 

sections 1259 and 1469 allow review of a jury instruction, 

without an objection, where the substantial rights of the 

defendant are affected.  However, the judge’s comment to the 

jury during voir dire was not the sort of instruction on the law 

that Penal Code sections 1259 and 1469 contemplate.  (See People 

v. Seaton, supra, 26 Cal.4th 598, 636.)   

 Because defendant never objected to the voir dire procedure 

in the trial court, his claim on appeal should be held 

forfeited.  Unfortunately, the majority’s ruling permits trial 

counsel the unfair tactical advantage of “‘permitting the 

proceedings to go to a conclusion which he may acquiesce in, if 

favorable, and which he may avoid, if not.’  [Citation.]”  

(Porter v. Golden Eagle Ins. Co., supra, 43 Cal.App.4th 1282, 

1291.)   

 For the foregoing reasons, I would affirm the judgment.   

 

 

 

__________SIMS________, Acting P.J. 

 


